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REPORT ON THE TOWN OF HERNDON – COUNTY OF LOUDOUN
VOLUNTARY SETTLEMENT AGREEMENT
PROCEEDINGS OF THE COMMISSION
On March 10, 2014, the Town of Herndon and the County of Loudoun submitted to the Commission on
Local Government for review a proposed voluntary settlement agreement negotiated by the two
jurisdictions under the authority of Section 15.2‐3400 of the Code of Virginia.1 Consistent with the
regulations promulgated by the Commission, the submission was accompanied by data and materials
supporting the proposed agreement. Further, and in accordance with the Commission’s regulation
1VAC 50‐20‐230(C), the Town and County gave notice of the proposed agreement to 19 other political
subdivisions with which they are contiguous or with which they share functions, revenues, or tax
sources. The proposed agreement contains provisions for (1) the incorporation of approximately 2.5
acres into the Town of Herndon, such acreage consisting of a narrow strip of land within the
unincorporated area of Loudoun County; (2) the waiver by the Town of certain extraterritorial
subdivision regulation rights; (3) the joint exercise of certain zoning rights; and (4) for other matters.2
In conjunction with its review of the proposed settlement agreement, on July 14, 2014, the Commission
toured relevant sections of the Town of Herndon and Loudoun County and met in the Town to receive
oral testimony from the two jurisdictions in support of the agreement. That evening, the Commission
held a public hearing, advertised in accordance with Section 15.2‐2907(B) of the Code of Virginia, for the
purpose of receiving citizen comment. The public hearing was attended by approximately seven
persons and two individuals testified. In order to permit receipt of additional public comment, the
Commission agreed to keep its record open for written submissions through July 28, 2014. The
Commission did not receive any additional submissions or comments from the public.

SCOPE OF REVIEW
The Commission on Local Government is directed by law to review proposed annexations and other
local boundary change and transition issues, as well as negotiated agreements settling such matters,
prior to their presentation to the courts for ultimate disposition. Upon receipt of notice of such a
proposed action or agreement, the Commission is directed to “hold hearings, make investigations,
analyze local needs” and to submit a report containing findings of fact and recommendations regarding
the issue to the affected local governments.3 With respect to a proposed agreement negotiated under
1

Town of Herndon and Loudoun County, Notice by the Town of Herndon and the County of Loudoun of a Voluntary Settlement Agreement,
(hereinafter cited as the “Joint Notice”), March 10, 2014, which contains the Settlement Agreement and supporting materials.
2
Voluntary Settlement of Boundary Issues Between the Town of Herndon and Loudoun County(hereinafter cited as the “Settlement
Agreement”), dated July 31, 2013. See Appendix A for the complete text of the Settlement Agreement.
3
Section 15.2‐2907(A), Code of Virginia.

the authority of Section 15.2‐3400 of the Code of Virginia, the Commission is required to determine in
its review “whether the proposed settlement is in the best interest of the Commonwealth.”
As we have noted in previous reports, it is evident that the General Assembly encourages local
governments to attempt to negotiate settlements of their interlocal concerns. One of the statutory
responsibilities of this Commission is to assist local governments in such efforts. In view of this
legislative intent, the Commission believes that proposed interlocal agreements, such as that negotiated
by the Town of Herndon and Loudoun County, should be approached with respect and presumption of
their compatibility with applicable statutory standards. The Commission notes, however, that the
General Assembly has decreed that interlocal agreements negotiated under the authority of Section
15.2‐3400 of the Code of Virginia shall be reviewed by this body prior to their final adoption by the local
governing bodies. We are obliged to conclude, therefore, that while interlocal agreements are due
respect and should be approached with a presumption of their consistency with statutory standards,
such respect and presumption cannot be permitted to render our review a pro forma endorsement of
any proposed settlement. Our responsibility to the Commonwealth and to the affected localities
requires more.

BACKGROUND
The western boundary of the Town of Herndon is also the boundary between Fairfax and Loudoun
Counties. The Town owns a parcel that straddles this line ‐ approximately 2.2 acres of the property lies
within unincorporated Loudoun County, while the remaining 12.5 acres are within the Town of Herndon
and Fairfax County. The Town currently uses this property (hereinafter referred to as the “Town
property”) for offices, storage and public works facilities.4
In the past, the Town has claimed that the location of the Town’s western boundary was slightly further
west, following the centerline of Rock Hill Road, which would place the Town property wholly within
Herndon’s corporate limits. The uncertainty as to the location of the boundary led to disagreements
between Herndon and Loudoun County regarding planning and zoning jurisdiction for the disputed part
of the Town property. These disagreements began in 2005, when the Town authorized the use of a part
of the property for a temporary day labor site – where day laborers could assemble to seek short‐term
work. The County zoning administrator at that time determined that some of the Town’s existing uses
on the Loudoun County side of the property were not permissible unless a special exception was
granted by the County. The Town sought legal remedies to this determination; however, ultimately the
County granted a special exception for the Town’s existing use of the property for an office building and
recycling collection center, subject to several conditions.5
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Joint Notice, Tab “Best Interests of the Parties,” pp. 2‐3.
Ibid., pp. 4‐5.
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The Town and County eventually initiated discussions to enter into a voluntary settlement agreement to
resolve their dispute, end further complications regarding the use of the Town property, and clarify the
location of the boundary line.

GENERAL CHARACTERISTICS OF THE TOWN, THE COUNTY, AND THE
AFFECTED AREAS
Town of Herndon
The Town of Herndon was settled in 1858 and chartered by the Virginia General Assembly in 1879.6 It is
allegedly named for Captain William Lewis Herndon, a famous naval captain. The Town is located
entirely within Fairfax County and abuts Loudoun County on its western side. The Town of Herndon’s
population increased from 21,655 to 23,292 persons, or by 7.56%, between 2000 and 2010. Based on its
land area of 4.27 square miles and the 2010 population, the Town has a population density of 5,454.80
persons per square mile. 7
The population of the Town is younger and wealthier than the State as a whole. As of 2012, the median
age of Town residents was 33.9 years, compared with 37.4 for Virginia as a whole, and the percentage of
the population that was age 65 or older was 5.9%, compared to 12.3% for Virginia. With regard to
income, the Census estimated that in 2012, the Town’s median household income was $90,661, which is
142.47% of the statistic for the Commonwealth as a whole ($63,636).8

County of Loudoun
Loudoun County was formed from Fairfax County in 1757 and was named for John Campbell, Fourth Earl
of Loudoun, who was a colonial Governor of Virginia.9 Between 2000 and 2010, the County’s population
increased from 169,599 to 312,311, or by 84.15%. On the basis of the 2010 population and an area of
515.56 square miles, the locality has a population density of 605.77 persons per square mile.10
With respect to the characteristics of its population, Loudoun County is younger and wealthier than the
State, but older and wealthier than Herndon. The 2012 median age of County residents was 34.8 years,
slightly less than the statewide median age (37.4). Moreover, the percentage of its populace age 65 and
over was 6.7%, which is less than the State overall (12.3%). Regarding income, the 2012 estimated
median household income was $122,068, or 191.82% of the comparable figure for the entire State
($63,636).11

6

Town of Herndon, 2030 Comprehensive Plan, p. III‐1, accessed September 3, 2014, http://www.herndon‐
va.gov/Content/Zoning/PlanningandZoning/ComprehensivePlanning/2030CPFeb2013forWebrevisedperDEH.pdf.
7
U.S. Department of Commerce, Bureau of the Census, Census 2000, Summary File 1; Census 2010, Summary File 1.
8
U.S. Department of Commerce, Bureau of the Census, 2008‐2012 American Community Survey.
9
th
Emily J. Salmon and Edward D.C. Campbell, Jr., The Hornbook of Virginia History, 4 ed. (Richmond: Library of Virginia, 1994), p. 166.
10
U.S. Department of Commerce, Bureau of the Census, Census 2000, Summary File 1; Census 2010, Summary File 1.
11
U.S. Department of Commerce, Bureau of the Census, 2008‐2012 American Community Survey.
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With regard to the nature of its economy, employment data indicate that, between 2000 and 2010, the
number of nonagricultural wage and salary employment positions in the County increased from 87,325
to 132,235, or by 51.43%, significantly lower than the 84.15% increase in population experienced in the
same period.12 This disparity indicates that a considerable number of new residents commute outside
of the County for employment. In addition, unemployment in the County increased from 2.6% in 2004
to 4.2% in 2013, which is less than the state average of 5.5%.13

Areas Proposed for Annexation
The proposed agreement would incorporate into the Town of Herndon a narrow triangular strip of land
along the Town’s western boundary near the intersection of Sterling Road and Rock Hill Road.14 The
area consists of approximately 2.43 acres and has no population. With respect to current development,
the Boundary Adjustment Area consists of land owned by the Town of Herndon and occupied by Town
offices and public works facilities. The area also includes a small portion of the Sterling Road right‐of‐
way.15

STANDARD FOR REVIEW
As a previous section of this report has noted, the Commission on Local Government is charged with
reviewing proposed interlocal settlements negotiated under the authority of Section 15.2‐3400 of the
Code of Virginia to determine whether such settlements are “in the best interest of the
Commonwealth.” In our judgment, the State’s interest in this and other proposed interlocal agreements
is fundamentally the preservation and promotion of the general viability of the affected localities. In
this instance, the Commission is required to review an interlocal agreement which provides for: (1) the
incorporation of approximately 2.5 acres into the Town of Herndon, such acreage consisting of a narrow
strip of land within the unincorporated area of Loudoun County; (2) the waiver by the Town of certain
extraterritorial subdivision regulation rights; (3) the joint exercise of certain zoning rights; and (4) for
other matters. A proper analysis of the proposed Town of Herndon‐Loudoun County settlement
agreement, as mandated by statute, requires consideration of the ramifications of these provisions with
respect to the current and future viability of the two jurisdictions.

Interests of the Town of Herndon
The proposed annexation of the 2.5 acres will have little impact to the Town of Herndon’s fiscal
resources. Because all of the land is currently in public ownership, no additional tax revenue will be
generated for the Town, and little impact to the provision of public services is anticipated. The Town
will assume maintenance responsibilities for approximately 100 feet of Sterling Road that is proposed to
be incorporated; however, this will be offset by a corresponding increase in maintenance payments

12

Virginia Employment Commission, “Quarterly Census of Employment and Wages,” Online database, www.VirginiaLMI.com.
Virginia Employment Commission, “Labor Force, Employment, and Unemployment for Loudoun County,” Online database,
www.VirginiaLMI.com.
14
Settlement Agreement, Section 2.
15
Joint Notice, Tab “Best Interests of the Parties,” pp. 3,6, and 9.
13
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from the Virginia Department of Transportation, which should not exceed $2,000 annually, based on
current allocations. 16
The primary benefit of the agreement to the Town of Herndon is that part of the Town property will no
longer be subject to Loudoun County’s zoning ordinance, and the Town will fully control its property.17
As noted previously, the County has required a special exception to permit certain uses on the part of
the Town property that is under County control. Without the proposed annexation, the Town would
have to continue seeking the County’s permission for any new or reconfigured uses of the property.
The agreement also will benefit the Town by settling any uncertainty regarding the western boundary of
the Town in the vicinity of the Town property. This should help avoid future disagreements among the
jurisdictions as various situations arise. Because all of Herndon currently is within Fairfax County, this
boundary adjustment would give the Town a presence within Loudoun County as well, which could
serve as an opportunity to form future partnerships between Herndon and Loudoun County.18
The Town has also agreed to two significant concessions as part of the settlement agreement that would
be in effect for a term of forty years. First, the Town has agreed to waive its extraterritorial subdivision
regulation rights that it would have been granted upon annexing a portion of Loudoun County.19
Second, following annexation, the Town has agreed to jointly exercise zoning powers with Loudoun
County for the entire Town property if an application is submitted to authorize the use of the property
for a day labor site, as was once proposed.20 Town officials have stated that the Town has never
intended to exercise subdivision regulation in Loudoun County, and that the Town no longer is
interested in using this site for a day labor site.21 Given these facts, we do not find these terms to be
contrary to the Town’s interests.
In sum, we find that the agreement is in the best interest of the Town, because it will have negligible
impact on the Town’s revenues or services while eliminating administrative burdens regarding the use of
Town‐owned land.

Interests of the County of Loudoun
The proposed incorporation of 2.5 acres by the Town of Herndon should not have a fiscal impact on
Loudoun County because the land is not currently taxable and has required essentially no public services
from the County.

16

Ibid., p. 11; and “Urban Municipal Mileage and Payments,” Virginia Department of Transportation, Local Assistance Division, accessed August
25, 2014, http://www.virginiadot.org/business/local‐assistance‐programs.asp. The portion of Sterling Road to be annexed is classified as a
minor arterial, and is four‐lanes. Based on the FY2015 urban system allocation of $19,202 per lane‐mile for minor arterial roads, and 0.076 lane
miles to be annexed, the Town would receive approximately $1,459.35 in additional maintenance payments.
17
Ibid., p. 10.
18
Testimony of Hon. Lisa Merkel, Mayor of the Town of Herndon, July 14, 2014.
19
Settlement Agreement, Section 4; and Sections 15.2‐2248, et seq., Code of Virginia. Loudoun County is one of five counties in Virginia in
which its towns can exercise their subdivision regulations for up to two miles beyond their town limits.
20
Settlement Agreement, Section 3.
21
Testimony of Arthur Anselene, July 14, 2014.
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The Town has provided in the agreement to waive its extraterritorial subdivision rights for a period of
forty years.22 This assures the County that its subdivision regulations can continue to be enforced
consistently. Without this provision, the Town would have been able to enforce its subdivision
regulations up to two miles into Loudoun County. Given the pace of development in Loudoun County, it
is likely that most of this area will be consumed by subdivision activity before the waiver expires in forty
years.
The Town also has offered to extend zoning rights to the County, for the entire Town‐owned property,
which would only be applicable to instances where permission is requested to operate a day labor
facility on that property.23 This should eliminate concerns that the County had when a day labor facility
was proposed for that site in 2005.24 Although not currently planned for the property, if a day labor site
is proposed in the future, the County’s Board of Supervisors would be enabled to allow or deny such use
of the Town property.
We find that the agreement is in the best interest of Loudoun County, as it will have no practical impact
on County revenues or services, and it will eliminate a potential source of conflict between the County
and the Town. In addition, the agreement includes provisions to address certain County concerns that
could arise from the proposed annexation.

Interests of the Commonwealth
The Commission notes that the proposed Town of Herndon – County of Loudoun agreement is the
product of negotiations conducted under a State‐established process that encourages the negotiated
settlement of interlocal issues. By the establishment of this negotiation process, the State has
expressed its desire for local governments to affect a resolution of their interlocal concerns within
parameters established by law. This agreement, which constitutes a locally effected reconciliation of
the needs and interests of the Town and County, is consistent with the interest of the Commonwealth in
the promotion of negotiated settlements.
The principal interest of the State in the resolution of this and all interlocal issues subject to the
Commission’s review is the preservation and promotion of the viability of the affected local
governments. As previous sections of this report have indicated, the provisions in the proposed
settlement agreement will afford the Town of Herndon with an opportunity to clarify its boundaries,
while simultaneously protecting the County’s interests. In sum, the Commission finds that the proposed
agreement, negotiated by the governing bodies of the Town and County, is consistent with the interest
of the Commonwealth in the promotion and preservation of the viability of Virginia’s local governments.

22

Settlement Agreement, Section 3.
Ibid., Section 4.
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Joint Notice, Tab “Best Interests of the Parties,” p. 7.
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FINDINGS AND RECOMMENDATIONS
In the preceding sections of this report, the Commission has reviewed a proposed voluntary settlement
agreement negotiated by the Town of Herndon and Loudoun County addressing the interests of the two
jurisdictions. Based upon that review, we find that the agreement promotes the viability of both local
governments and is consistent with the best interests of the Commonwealth. Accordingly, we
recommend the court’s approval of the agreement.

CONCLUDING COMMENT
The Commission on Local Government acknowledges the considerable effort devoted by officials of the
Town of Herndon and Loudoun County to negotiate the agreement before us. The agreement reflects a
notable commitment by the leadership of both jurisdictions to address in a collaborative fashion the
concerns of their localities and the needs of their residents. We commend the officials of the two
jurisdictions for their public leadership and for the interlocal agreement which they have negotiated.

7

Respectfully submitted,

________/s/_____________________
John T. Stirrup, Jr., Chairman

________/s/_____________________
Bruce C. Goodson, Vice Chairman

________/s/_____________________
John G. Kines, Jr.

________/s/_____________________
Victoria L. Hull
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